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The Permanent People’s Tribunal held a session on the Right of asylum in Europe, from 8 to 12 

December 1994, in Berlin. The Judgement pronounced on 12 December 1994 in Schoneberg Town 

Hall, Berlin. 
 

The Hearing was opened by Hans Branscheidt (Medico International). 

The case for the prosecution was stated by Frances Webber, Barrister at Law (London). The defense 

was conducted by Thomas Jung, Lawyer (Kiel). 

 

 

 

 

Members of the panel of Judges of the Tribunal: 

 

 

François Rigaux (Belgium), Prof. em., University Catholique de Louvain, President of the 

Tribunal 

Madjid Benchikh (Algeria), Professor of international law 

Vera M. Chirwa (Malawi), Lecturer in law at Lusaka (Zambia), Dr. h.c., University of Toronto 

Liz Fekete (United Kingdom), institute of Race Relations, London 

Luigi Ferrajoli (Italy), Professor of legal philosophy, University of Camerino 

Felicia Langer (Israel), Barrister at Law and writer 

Freda Meissner-Blau (Austria), Publicist, chairperson of ECOROPA 

Aziz Nesin (Turkey), Author, winner of the Carl-von-Ossietzky medal (1993) 

Giuliano Pontara (Italy), Professor of philosophy, University of Stockholm 

Günter Wallraf (Germany), Writer, member of P.E.N. Centre for Germany, winner of the Carl- 

von-Ossietzky medal (1984) 

 



 

 

The Permanent Peoples’ Tribunal is the historical successor to the Bertrand Russell 

Tribunals. 

The Judgments of the Russell Tribunals were proved accurate time and again. They have 

been accepted throughout the world, as for instance in the case of war crimes in Vietnam and the 

human rights violations of Latin American dictatorships. Similar recognition has been accorded to 

the Judgments of the Permanent Peoples’ Tribunal concerning e.g. the Soviet aggression against 

Afghanistan, the Marcos regime in the Philippines and the Chinese occupation of Tibet, as well as 

the Judgment on the Union Carbide crime in Bhopal. 

 

I. The competence of the Tribunal 

 
International tribunals have clear mandates restricting access to governments to settle their 

lawsuits. Peoples, ethnic groups, non-governmental organizations and individuals are excluded. 

Accordingly, the Permanent Peoples’ Tribunal has assumed the representation of all those with 

neither lobbying power nor access to a hearing. 

The Tribunal passes its Judgments on the basis of international law, striving to enforce the 

universal recognition of its letter and spirit. 

For these reasons the Tribunal decided, in line with the proposal of numerous refugee 

groups, to tackle the issue of refugee and asylum policies in the states of the European Union (EU) 

and the European Free Trade Association (EFTA), in the conviction that this is one of the most 

pressing issues in the world, today and in the future. 

 

II. The charge 

 
Five main charges were laid, namely that: 

1. The states of the EU and EFTA violate their international obligations as contracting 

states to the Geneva Convention to the Status of Refugees. 

2. These states have introduced provisions hindering or preventing asylum seekers from 

gaining entry to their territories. Examples of such arrangements are the Schengen I and II 

Conventions and the Dublin Convention. Although they have not yet come into force, they already 

influence policy on refugees and asylum. 

3. The laws of these states governing the refugee status procedures are not designed to 

recognize asylum seekers as refugees under the Geneva Convention, but rather to recognize as few 

asylum seekers as possible. 



 

 

4. These states supply arms to authoritarian and repressive regimes which disregard and 

systematically violate human rights, so contributing to conditions that compel people to flee these 

countries. 

5. The restrictive asylum encourages “wealth chauvinism" and xenophobia among the 

population. 

 

III. The defense 

 
The main arguments put forward for the defense were: 

1. Although in some cases the Geneva Convention is interpreted restrictively - e.g. the 

reasons given for flight are often denied - this is still not a broach of the Convention, since the 

interpretation is within the bounds of normal international practice. 

2. The European states endeavour to grant asylum to all refugees according to the spirit of 

the Geneva Convention, but are not always able to do so. Their best intentions are shown by the 

Conventions of Schengen which shall accelerate the refugee status procedures and share the asylum 

seekers out between the contracting parties. 

3. In the context of the unified market (as laid down in the Single European Act of 1986) it 

is and remains the objective of the European Union to guarantee the freedom of movement and 

settlement within its borders. But this can only apply to citizens of Member States and those 

lawfully residing there. 

4. The European states demand an equitable burden-sharing for the admission of refugees. 

5. The EU and EFTA countries are making conscientious efforts to counter racist 

tendencies. Therefore a strict asylum policy is necessary from their point of view in order to limit 

the burden on the populations of the host countries. 

 

IV. Sources 

 
A) Laws with universal force 

-     Geneva Convention to the Status of Refugees of 28.7.1951 

-  Protocol Relating to the Status of Refugees of 31.1.1967 

-  United Nations Declaration on Territorial Asylum of 14.12.1967 

-  Universal Declaration of Human Rights of 10.12.1948  

-  Universal Declaration on the Rights of Peoples of 4.7.1976 

-      International Covenant on Civil and political Rights of 10.12.1956 



 

 

-  International Covenant on Economic, Social and Cultural Rights of 10.12.1966 

-  International Convention on the Elimination of all Forms of Racial Discrimination of 

21.12.1965 

-  Convention against Torture and other Cruel, Inhuman or Degrading Treatment or 

Punishment of 10.12.1984 

-  Convention on the Rights of the Child of 20.11.1989 

-  Convention on the Elimination of all Forms of  Discrimination against Women of 

18.12.1979 

 

B) Laws with regional force 

-     OAU Convention governing the Specific Aspects of Refugee Problems in Africa of 

10.9.1960 

-  Carthagena Declaration on Refugees of 22.11.1984 

-  Convention for the Protection of Human Rights and Fundamental Freedoms of 

4.11.1950 

-  Recommendation 293 (1961) on the Right of Asylum of 26.7.1961 

-  Accord on the Implementation of the Schengen Agreement of 14.6.1985 between the 

Governments of the States of the Benelux Economic Union, the Federal Republic of Germany and 

the French Republic concerning the Removal of Controls at Internal Borders of 19.6.1990 (not yet 

in force) 

-  Dublin Convention Determining the State Responsible for examining Applications 

for Asylum lodged in one of the Member States of the European Communities of 15.6.1990 

 

C) Documents 

-  Conclusions of the Executive Committee of the UNHCR Programme 

-  Handbook on procedures and criteria for the determination of refugee status of 

UNHCR, Geneva, September 1979 

 

D) Decisions of the Permanent Peoples’ Tribunal 

- Session on the comes against humanity in Latin America, Bogotà, 1991 

- Session on the conquest of America and International Law, Padua, Venice, 1992 Sessions 

on the politics of the IMF and the World Bank, Berlin, 1988, Madrid, 1994 

 

V. The continuity from some previous sessions of the Permanent Peoples’ 

Tribunal to the Berlin Basso Tribunal on the right of asylum in Europe 



 

 

The second session on the policy of the World Batik and the International Monetary Fund 

in October 1994 in Madrid was forced to the depressing conclusion that since the first tribunal on 

these Washington institutions in September 1988 in Berlin the gap between the rich and the poor 

parts of humanity in terms of income and affluence has become even greater. This was also 

confirmed by the “Human Development Report” of the UN Development Program. The dividing 

line between affluence and poverty runs not just between one country and another, or between north 

and south, or between the eastern and the western world, it also separates classes and strata in 

individual countries. 

Extreme social inequality sets limits to the claims of democratic participation. Social 

movements, e.g. trade unions, are often oppressed by authoritarian regimes even though these 

regimes employ democratic phrases in their rhetoric. Are refugees who are forced to flee their 

country under such conditions “economic refugees”, or are they political refugees in the sense of the 

Geneva Convention? Wherever fundamental economic and social rights are systematically 

oppressed, people are also deprived of their political and civil rights. 

The Judgment of the Tribunal on the impunity of crimes against humanity in Latin 

America (Bogotà, 1991) confirmed this conclusion. The re-establishment of formal democracy in 

Latin American dictatorships has not led to punishment for crimes committed during these 

dictatorships. On the contrary, many of those responsible for the crimes hold leading positions in 

the economy, and under the neoliberal model are still the privileged partners of internationally-

operating institutions and enterprises. 

A special session of the Permanent Peoples’ Tribunal on the conquest of America (Padua 

and Venice, 1992) demonstrated how the colonial relations established 500 years ago created 

inequality and have aggravated it since. Still in the 20th century the exclusive exploitation of former 

colonies has been assured by international law. This relationship of inequality enduring to this day 

underlines the responsibility of the Europeans for many of the economic and social problems to 

which answers are now being sought by excluding refugees. 

 

VI. Political, economic and social reasons for flight 
The Tribunal heard experts on the reasons why people flee their homelands. People 

generally do not leave their home voluntarily, but owing to political pressure or insufficient or even 

disastrous economic conditions. The majority of refugees coming to the Federal Republic of 

Germany are from regions where political repression forces them to flee the country: from Turkey, 

the territories of former Yugoslavia, Algeria, Iraq etc. These countries are plagued either by civil 

war or conditions resembling civil war, or regimes that mercilessly persecute opposition 

movements. In the experts’ reports, this assessment was substantiated by much concrete factual 



 

 

information: the great majority of refugees comes to western Europe because their human rights and 

even their physical integrity are endangered. Many are victims of torture by state authorities or by 

violence of non-state groups (e.g. Romany refugees). We have already learned in the past that 

refugees have fled from political repression, for example from Franco’s Spain or Salazar’s Portugal 

and, expecting that the dictatorships would eventually fall, mostly preferred to apply for a work 

permit rather than seek asylum. 

The borderline between political and economic reasons for flight is vague and tenuous; this 

was confirmed clearly by all the experts’ reports. In particular from a historical point of view the 

connection between economic exploitation, social inequality and political repression becomes 

obvious. In Africa, the effects of slavery, colonization and the conversion from subsistence 

agriculture to an export-oriented plantation economy are still being felt today. The political elites 

are more interested in the accumulation of private wealth than in the development of their societies, 

with the connivance or even with the cooperation and collaboration of western European states, 

especially the former metropoles. The chaotic condition of great regions in Africa today is the 

consequence of these many years of colonial history. - A Chinese proverb says: “Of thirty ways of 

escaping danger, running away is the best”. According to the African expert, this maxim is being 

followed thousands of times over, but only a few of those who run away reach western Europe. Yet, 

western Europe is responsible for so many of the dangers threatening people in Africa today. The 

reasons of flight are not touched by closing the European borders. 

In eastern Europe too, the economic reasons of flight turn out to be of political origin, since 

the course of transformation to a market economy and parliamentary democracy is extremely 

complex not just for economic reasons. The problem of conversion is compounded by the need to 

integrate into the world economy, which is dominated by the western industrialized nations. In the 

case of the market for goods they insist on free trade, and indeed the IMF confirms that eastern 

Europe is now the region with the most liberal trade regime in the world. But at the same time 

western Europe is erecting protectionist barriers which undermine success especially in these 

market segments where competitiveness could be achieved best. According to the expert on eastern 

Europe the transfers of capital from west to east are insufficient; direct private investment is 

minimal. Public funds are now largely being used to plug budget deficits and finance debt servicing. 

Social production with a negative growth rate over a number of years, the rising - and still largely 

hidden - unemployment, the individual income differentials between east and west Europe, of the 

order of 1:10 or 1:50 - these are all factors that give rise to migration. It is mainly the most capable, 

qualified, mobile and younger people that leave their home countries, triggering a “brain drain” 

from eastern Europe with further negative consequences for the transition to a market economy. 



 

 

Economic failure may, however, also threaten the democratization, provoking or heightening 

national or ethnic conflicts. 

Here also, we see how artificial and of little practical use if is to distinguish between 

economic and political reasons for flight. 

 

VII. The consequences of sealing of Europe 
The right of asylum dates from well before the Declaration of the Rights of Man at the end 

of the 18th century. The right of hospitality arose with civilization and has been accorded to 

migrants ever since people became settled. The history of the modern right of asylum is bound up 

with the emergence of sovereign states and with the development of the individual who can claim 

rights against the state, and who especially enjoys human rights. These rights have universal force: 

they arc guaranteed without discrimination on any grounds such as nationality, ethnicity, “race”, 

sex, religion etc. and so imply the recognition of all persons to be equal subjects of the law. This 

was emphasized in the expert’s report, referring on the legal debate and on the theory of state in the 

modern period. 

The scaling off of western Europe by the measures already expounded represents a perhaps 

unintended, but nevertheless accepted erosion of the universal character and claim to human rights. 

In their testimony several experts stressed the danger that trends towards “wealth chauvinism” will 

be encourage as a result, and that nationality (or now the EU membership) will become a criterion 

for belonging or for exclusion. One expert’s report pointed to the possibility of generally negative 

consequences for political culture: “The real scandal of the so-called asylum debate is not the abuse 

of the right of asylum by the asylum seekers, but the abuse of the asylum law by those who seek to 

gain further legitimation by blaming on foreigners for difficulties that in fact are structural problems 

of this society.” Several witnesses of the trial observed that after the breakdown of socialism in east 

Europe “the refugee” is being pushed into the role of the no longer existing “enemy”. 

This relationship is drastically revealed in the labour market, as the trade union expert 

illustrated by many examples. The competition among job seekers is intensifying - a situation which 

is frequently exploited by employers to decrease wages and social security standards. Difficult tasks 

result from this situation for the trade unions: they have to combat the xenophobia stirred up among 

the native workers. Furthermore, they have to represent the rights of immigrants, even if the latter 

are not organized and are fearful of the consequences of trade union membership. Finally, the trade 

union expert emphasized the necessity to stand up for a change of the general conditions under 

which immigrants are forced to work. This requires a regulatory framework for immigration and 

migration and recognition of the fact that the European Union has long since become an 



 

 

immigration region. The conclusion of the expert hearing was that this de facto immigration must 

be legitimized by corresponding regulatory measures. 

 

VIII. Refugee law and the right of asylum 
The international law applying to the right of asylum seekers and refugees is defined by 

general international law and the law of treaties, as mentioned under point IV. 

International law lays down the rules governing the behaviour of states and the protection 

of refugees. The preamble to the Geneva Convention of 28.7.1951 directly connects them with 

human rights: 

(...) considering that the Charter of the United Nations and the Universal Declaration of 

Human Rights approved on 10 December 1948 by the General Assembly have affirmed the 

principle that human beings shall enjoy fundamental rights and freedoms without discrimination 

(...) 

 

A) Definition of refugee 

The term “refugee” is defined in article 1 of the Geneva Convention, which is binding on 

all states having ratified it, specially the European states: 

(...) the term “refugee” shall apply to any person who: (...) owing to well-founded fear of 

being persecuted for reasons of race, religion, nationality, membership of a particular social group 

or political opinion, is outside the country of his nationality and is unable or, owing to such fear, is 

unwilling to avail himself of the protection of that country (...) 

For the recognition as refugee this definition presupposes the fear of persecution for one of 

five reasons. As a subjective criterion, fear must be considered for each individual in the context of 

the special circumstances.1 State persecution is no necessary precondition - in line with the 

protective spirit governing the Convention, it is sufficient if the state can no longer protect the 

person concerned.2 The reasons for considering someone to be persecuted are based on the same 

principle, that persecution for belonging to a certain group is unacceptable; that is according to the 

idea of human dignity the abolishment of discrimination for reasons of “race”, religion, nationality, 

political conviction or - and this is the general category - membership of a particular social group. 

The term “political refugee” represents a restrictive interpretation of the Geneva 

Convention’s definition since political conviction is only one of the reasons of flight mentioned 

                     
1  HCR, Handbook on procedures and criteria fot the determination of refugee status, 1979. 

2  Canadian Supreme Court, 30/6/1993, Ward, International Journal of Refugee Law, 1994, p. 368. 



 

 

there. Various groups of people such as women3, children, homosexuals4 and intellectuals may fear 

persecution because they belong to a particular social group. 

The Convention of the Organization of African Unity on Specific Aspects of Refugee 

Problems in Africa of 10.9.1969 and the Carthagena Declaration of 22.11.1984 on the special 

problems of refugees in Latin America have accepted a more comprehensive definition of the term 

“refugee”. This definition also includes people who are forced to leave their country due to events 

which are liable to significantly threaten public security. 

The resolution of the European Parliament of 12.3.1987 on the right of asylum recognizes 

that this definition of refugee is the “most appropriate, up-to-date and correct”.5 

 

B) The right of asylum 

The right of asylum is grounded in international law as follows: 

Under article 14 (I) of the Universal Declaration of Human Rights: 

Everyone has the right to seek and to enjoy in other countries asylum from persecution. 

Under article 3 of the Convention for the Protection of Human Rights and Fundamental 

Freedoms: 

No one shall be subjected to torture, or to inhuman or degrading treatment or punishment. 

Under article 3 of the Convention against Torture and other Cruel, Inhuman or Degrading 

Treatment or Punishment, which states: 

(1) No State party shall expel, return (“refouler”) or extradite a person to another state 

where there are substantial grounds for believing that he would be in danger of being subjected to 

torture. 

(2) For the purpose of determining whether there are such grounds, the competent 

authorities shall take into account all relevant considerations including, where applicable, the 

existence in the state concerned of a consistent pattern of gross, flagrant or mass violations of 

human rights. 

  

Under article 33 (1) of the Geneva Convention: 

No Contracting State shall expel or return (“refouler”) a refugee in any manner 

whatsoever to the frontiers of territories where his life or freedom (...) may be threatened. 

                     
3  HCR, Excom conclusion, No. 39 (XXXVI). 

4  Board of Immigration Appeals (BIA-USA), 1990, Fidel Armando Tobosso - Alfonso, International Journal of 
Refugee Law, 1994, p. 475. 
5  JOCE, C 99/167, Resolution and Vetter Report, Doc. A 2- 227/86/B. 



 

 

This text condemns any turning away or expulsion (refoulement) of a person to a country 

in which he or she may be subjected to torture or inhuman or degrading punishment or treatment, 

and also excludes indirect deportation or returning to a third country which is deemed save. 

It follows that under the Geneva Convention each state has-the obligation to accord an 

asylum seeker the right to entry and the right to request asylum. The residence permit is to be 

granted at least temporarily for the time it takes for the application to be examined by the competent 

authority. Further, a suitable refugee status procedure including the right to defense must be 

guaranteed. The Executive Committee of the UNHCR Programme, on which the contracting states 

to the Convention are represented, has repeatedly reaffirmed “the fundamental importance of the 

observance of the principle of non-refoulement”.6 
 

IX. Violations of refugee law and the right of asylum  
In the testimonies and the reports advanced as examples from four European countries 

(Germany, France, Spain, Switzerland), the Tribunal has noted several violations of the letter and 

spirit of essential provisions for the protection of refugees. These violations which disregard the 

international law partly result from national law (e.g. legislation or - all too often - administrative 

rules which are not published) and partly from actions by administrative or police authorities. 

The Tribunal emphasized that according to the first conclusion of the Executive Committee 

of the UNHCR Programme, the instruments for the protection of refugees should be “fully 

implemented according to both the letter and spirit in which they had been conceived.”7 

Among others, the Tribunal noted three violations of provisions and principles regarded as 

particularly serious. The testimonies and the documents handed out to the Tribunal distinctly 

demonstrated these violations. 

 

A) Violations of the principle of “non-refoulement” 

The European states are guilty of having systematically and repeatedly violated the 

principle of non-refoulement by expelling people to a country in which they faced the risk of 

inhuman or degrading treatment. 

In particular, the Tribunal has heard the case of the Kurdish family of Mr. Ibrahim Doruk, 

expelled from Germany to Turkey, and the case of Mr. Alphonse Maza, expelled from Switzerland 

to Zaire. 

                     
6
  HCR, Excom Conclusion Nos. 6, 11, 14, 15, 16, 19, 22, 25, 30, 41, 42, 44, 46 and 50. 
7
  HCR, Excom Conclusion No. 1 (XXVI), 1975. 



 

 

The Tribunal has condemned this practice, which is aggravated by remand pending 

deportation, violence and the forcible separation of families. 

The cooperation between EU governments in matters of asylum, especially the Schengen 

and Dublin Conventions, equates to a conspiracy against the fundamental rights of refugees since it 

hinders or can hinder an asylum seeker from gaining access to European territory. This also 

represents a violation of the principle of non-refoulement. 

The expulsion to a third country, even if it is deemed safe, does not justify the violation of 

the principle of non-refoulement unless that country gives a formal guarantee to the person 

concerned that it will not expel him or her to another state in which inhuman or degrading treatment 

is to be feared. 

The Tribunal agrees with the Committee against Torture that the deportation of a Zairean 

national from Switzerland to Zaire “would represent a violation of article 3 of the Convention 

against Torture or other Cruel, Inhuman or Degrading Treatment or Punishment” and that “the 

contracting states may not expel people to Zaire or to another country in which there is a real danger 

that they will be tortured, expelled or returned to Zaire”.8 

The Tribunal has also noted that several measures taken by European states, such as 

sanctions against carriers that convey people without the required documents (i.e. without a visa), 

represent an indirect violation of the principle of non-refoulement and an indirect violation of the 

right to freedom guaranteed in article 12 (2) of the International Covenant on Civil and Political 

Rights, under which all people have the right to leave any country, including their own. 

 

B) Violation of article l.A of the Geneva Convention (Definition of a refugee) 

The Tribunal has noted that several decisions by courts or administrative authorities have 

incorrectly interpreted the term “refugee” by being guided by conditions or requirements not 

contained in the Geneva Convention’s definition. For example, the French decision not to recognize 

the Algerian lawyer Dalila Meziane as refugee does not respect the meaning of this definition. The 

decision was made on the grounds that the persecution proven by the person concerned was “not 

tolerated and not encouraged” by the Algerian state. The Tribunal, by contrast, holds that the 

Algerian authorities are not able to guarantee the protection of the person concerned, and 

furthermore have not acted in this sense.9 

                     
8
  Committee against Torture, 27.4.1994, 13/1993, Country Report - Switzerland, Appendix 32. 
9
  Commission de recours des refugiés (France), 28.3.1994, 93-10-04377, Country report - France, Appendix 1; 
HCR, Handbook, § 65. 



 

 

The Tribunal has concluded that several persons coming from war or civil war regions 

such as former Yugoslavia or Rwanda have not been recognized as refugees, despite being able to 

proof that they were persecuted in the sense of the Geneva Convention, or fearful of such 

persecution. 

The Tribunal has also found that an unacceptable burden of proof is lying with the asylum 

seekers. Moreover the requirements to give a consistent representation of the persecution are often 

out of all proportion. 

It is unacceptable that a Bosnian woman’s application is rejected - although her statement 

has been confirmed by a doctor - because in the first questioning she said she was raped by four 

soldiers and in the second questioning that it were five.10 

The Tribunal calls on the states to interpret the Geneva Convention’s definition of the 

refugee according to its letter and protective spirit. The Tribunal demands that they should in 

particular consider the “Handbook on the procedures and criteria for the determination of refugee 

status”, published by the UNHCR, together with the recommendations of the European Council for 

Refugees and Exiles (ECRE). The case of Mr. Maza, who was not recognized as a refugee in 

Switzerland but who was later recognized in Belgium, is an example for the diverging interpretation 

of the same facts. 

In cases which do with certaincy not fall under the definition of refugee in the sense of the 

Geneva Convention, the Tribunal suggests that states should comply with the OAU Convention of 

1969 and the Carthagena Declaration of 1984 to accord at least humanitarian asylum, even if only 

temporary, to those people who have grounds for fearing inhuman or degrading treatment in their 

country. 

 

C) Violations of human rights 

The Tribunal was forced to note that asylum seekers and refugees who have already 

suffered from treatments in their own country which contradict fundamental human rights are 

furthermore frequently exposed to violations of their human rights in the European host countries. 

The Tribunal has heard precise details of cases in which violence was used by police or 

other authorities in the interrogation of refugees. This applies in particular to the testimony of Mr. 

Miguel Inocente Rodas (a Peruvian refugee in Spain). 

Having suffered from the violation of human rights in the home country and then 

experience further violence in the host country often leads to traumatic conditions for the refugee 

and his or her family, equating to inhuman and degrading treatment, which is intolerable. The 

Tribunal is of the opinion that if a state bears clear responsibility, as in the case of the Maza familiy, 
                     
10 Country report – Switzerland, p. 97. 



 

 

then it is under the obligation to make suitable compensation, even if this can never wipe out the 

pain suffered. 

The Tribunal has found that as a result of tightened laws, asylum seekers and those who 

have been refused asylum - including minors - are more and more being kept in police custody or 

remand pending deportation.11 This detention criminalizes refugees without sufficient grounds and 

represents an inhuman and degrading treatment in the sense of article 3 of the European Convention 

for the Protection of Human Rights and Fundamental Freedoms. Moreover, it maintains or even 

strengthens racist and xenophobic attitudes. 

Several witnesses testified that they suffer from vital problems because they are denied the 

right to work or any social rights, and that they therefore fall below the subsistence level. 

Apart from the fact that such conditions are to be condemned for any person, when they 

affect refugees these violations of economic and social rights contravene article 24 of the Geneva 

Convention. 

 

X. Significance and consequences of the states’ violations of international 

conventions and national laws 
States that disregard the recognized standards of international law on the rights of refugees 

and right of asylum undermine democracy. Democracy and human rights are inextricable bound up 

with one another. 

If society denies the rights of any group, it can no longer be regarded as democratic. 

Protecting refugees and asylum seekers must therefore be seen as protecting human rights. 

To acknowledge and honor the positive traditions of liberalism and humanism in Europe 

can only be expressed in observing the international law and national laws as well as the human and 

civil rights. By systematically violating these laws and rights, the European states signal to the 

international community that these positive traditions are being eroded. 

The European states undermine democracy in Europe and promote authoritarianism in the 

international community by protecting the persecuting states and rejecting the victims of 

persecution. 

Asylum policy in Europe is increasingly oriented towards the strategic, foreign policy and 

economic policy interests of Europe. In this way, the disregard for human rights is shielded from 

objective evaluation. The Tribunal has come to this conclusion after hearing the experts for the 

different countries, together with witnesses to the violation of the human rights of asylum seekers 

and refugees. They stated how asylum seekers and refugees from Rwanda, Haiti and Algeria are 
                     
11
  HCR Excom Conclusions Nos. 7 and 44 (XXXVII) on the detention of refugees and asylum seekers. 



 

 

treated in France, from Turkey/Kurdistan and eastern Europe are dealt with in Germany (e. g. under 

treaties with several eastern European countries, especially about the expulsion of Romanies), and 

how asylum seekers and refugees from Zaire are treated in Switzerland. 

The states are creating a cordon sanitaire in order to prevent asylum seekers from coming 

to Europe. They are taking an increasingly restrictive and authoritarian attitude to refugees and 

asylum seekers. The following structures are established: 

- extension of the powers of police and border guards to decide about the right of entry of 

asylum seekers into Europe; 

- extension of police authorization to carry out identity checks and to raid on “illegal 

immigrants”; 

- the setting up of Europe-wide information systems and installations of monitoring and 

surveillance systems for asylum seekers, e.g. by means of digitized finger prints; 

- the setting up of a network of internment centres for asylum seekers, where conditions are 

worse than in ordinary prisons and where asylum seekers have fewer rights than convicted 

criminals, although they have not committed any crime. 

- Through restrictions on working and through insufficient social security asylum seekers 

are forced into illegality. Many of them are exploited as cheap labour by employers who take 

advantage of their desperate social situation. While western Europe prides itself on creating a 

“Citizen’s Europe”, while this Europe is drawing up a Social Charter to protect the rights of 

employees from exploitation, an entire group of people is being excluded from these same rights in 

Europe. 

The laws on asylum in Europe were introduced at the end of the First World War and 

extended after the Second World War. These laws were a reflection on the deep desire of the 

European nations for a more just, more peaceable world with more equal rights, which would also 

apply to those who previously could not share in this justice, this peace and these equal rights. 

Betraying these laws means returning to social darwinism, to a “dog eat dog” society governed by 

survival of the fittest; it means returning to the destructive traditions of racism, fascism, 

colonialism, neocolonialism and imperialism - traditions for which Europe is also known. 

 

XI. Limits and extension of the right of asylum 
In the view of the Tribunal, it is becoming increasingly apparent that limiting the right of 

asylum solely to individual political, ethnic or religious persecution is no longer appropriate for the 

changed political situation. The prevailing right of asylum is based on the conditions of the 19th 

century, when the main objective was to promote individual rights of liberty against mainly 

feudalistic, authoritarian states. 



 

 

Nowadays, however, the conditions have changed radically. Both at the European level 

and at the United Nation’s level a large number of fundamental rights has been added to the classic 

rights of liberty, with the aim to guarantee survival under human and socially satisfying conditions. 

These rights have been declared universal and independent of nationality, in particular by the 

Declaration of Human Rights of 1948. 

In the context of the widening gulf between rich and poor countries due to continuing 

exploitation of the “third world” it is appropriate nowadays to speak about “structural economic 

persecution” which mainly affects anonymous groups of people in the poor countries. 

In a period of more ethnically-motivated wars, the problem of flight from civil war regions 

and the flight of conscientious objectors is increasing. Due to Islamic fundamentalism the rights of 

women are disregarded even more than before. 

The Geneva Convention is no longer sufficient to meet these challenges of our time. 

The Tribunal therefore pleads for the right of asylum to be applied not just in the sense of 

the Geneva Convention of 1951. People who are objectively hindered from claiming their universal 

human rights should also be recognized as refugees, for example women who experience 

discrimination as well as refugees or deserters from civil war, in order to give them a chance of 

withdrawing from war service. Violations of civil, social, political and cultural rights, as defined in 

the declaration of 1948 and the Conventions of 1966, should be recognized as grounds for flight. 

 



 

 

Judgement 
 

The Tribunal  

 

finds the Member States of the European Union and the European Free Trade Association 

guilty of having, through their asylum policies and in collaboration with the competent authorities 

and international organizations, systematically and repeatedly violated the rights of asylum seekers 

and refugees, as laid down in the Geneva Convention to the Status of Refugees, in the European 

Convention for the Protection of Human Rights and Fundamental Freedoms and in the Universal 

Declaration of Human Rights; 

 

notes that states are responsible for the violations of rights committed by their authorities 

and executive organs; 

 

declares that asylum seekers and refugees are entitled to compensation for the damage 

sustained by the violation of their rights. 

 



 

 

Suggestions and demands 
Preliminary remarks 

 

Euphemistic terms such as “harmonization” are meant to disguise the fact that the asylum 

policy of the European states aims at sealing off their borders. Such so-called “harmonization” of 

the right of asylum leads to a leveling to the poorest standards of that country’s law which admits 

the fewest asylum seekers and which has the strictest provisions. 

In this way the principle of “protection for refugees”, to which the rich, democratic states 

of Europe have bound themselves, is changing into the principle of “protection from refugees”. This 

policy of deterrence is justified by pointing to rising numbers of refugees, concealing that Europe 

accepts only a fraction of all the refugees in the world, about 5 % of some 15 - 20 millions. These 

numbers scarcely begin to reveal the misery which the rich countries have helped to create in the 

past (through colonialism and the destruction of established structures) and in the present (through 

imperialism and support for dictatorships). Most of the refugees are accepted by countries bordering 

their own, countries, which can hardly feed their own people (in Sudan, for example, one of the 

poorest countries in the world, more than 2 million people have found refuge). 

Sealing off Europe does not solve the worldwide problem of flight. The prosperous 

countries have to change their attitude radically: instead of continuing to erect-a “Fortress Europe”, 

they have to learn to share, to relieve other countries from their financial debts and thereby begin to 

acknowledge their own political debt. 

 

In order to rectify the violations of rights noted in the judgment, and to provide 

comprehensive protection for the rights of asylum seekers and refugees, the Tribunal makes the 

following demands: 

1. The causes of flight must be combated seriously: indispensable for this objective is a just 

world economic order which overcomes international social inequality. The political and economic 

links with regimes which violate human rights must not support their governments; in particular, no 

weapons must be supplied to these states (such as Iran, Iraq, Turkey). 

2. The conditions, provisions and proceedings of the European states governing the refugee 

status procedures must compel strict compliance with international conventions such as the Geneva 

Convention and all other international instruments for the protection of human rights and 

fundamental freedoms. The same applies to arrangements and provisions at EU and EFTA level. 

3. The term “refugee” as defined in the Geneva Convention is to be adapted to the world 

political developments and is to be extended. Gender-specific reasons for flight must be recognized 

as grounds for asylum, as must persecution because of sexual orientation. Fleeing from non-state 



 

 

persecution and from war and civil war must give grounds for asylum. Flight owing to poverty 

which denies people the miminum standards for survival according to human dignity as laid down 

in the Universal Declaration of Human Rights, must be recognized as ground for asylum. 

4. Deserters and conscientious objectors in areas affected by war or civil war must have the 

right to asylum. 

5. The countries of Europe are summoned to release asylum seekers and refugees from the 

obligation to hold visas. 

6. Carriers must not be threatened with sanctions for transporting refugees without visas. 

7. The so-called “third country-rule” must be rescinded, in order to end “chain expulsions”. 

8. Each state must ensure careful and fair refugee status procedures, including the right to 

lodge an appeal, formal judicial reconsideration by an independent tribunal and guaranteed full 

legal protection. The asylum seekers must be given reasonable time and opportunity to file their 

objections, which must have suspensive effect. 

9. Even if an asylum seekers’ application is considered to be “manifestly unfounded”, he or 

she must have the right of entry and access to the refugee status procedure; according to the 

conclusion of the Executive Committee of the UNHCR Programme, only the remedies might be 

dealed in an accelerated manner. 

Asylum seekers whose applications are considered “manifestly founded” must benefit from 

an accelerated refugee status procedure. 

10. It is to be guaranteed that asylum seekers will be informed of their rights in a language 

and form which they understand. They must be given the names of aid organizations and must be 

provided with legal assistance of their own choosing and interpreters they have trust in. 

11. Provisions governing the refugee status procedures have to take account of the special 

situation of women and ensure that women are only questioned by women. 

12. States must not hold asylum seekers in detention centres or camps, except in cases of 

having committed an offence. Minors must in principle not be held in detention or resembling 

conditions. In particular, “exterritorial zones” at the places of arrival for refugees and asylum 

seekers must be abolished.  

13. Asylum seekers must not be expelled during the refugee status procedure. As long as 

the procedure is pending they must be accorded temporary residence permit. 

14. If a refugee status procedure is not decided within a year, then the asylum seeker is 

accorded a permanent residence permit for humanitarian reasons. 

15. Central governments must put the necessary means at regional and municipal 

authorities’ disposal to ensure decent living conditions, health care and language instructions for 

asylum seekers and refugees. 



 

 

16. The human right to family life, and the Convention on the Rights of the Child (in 

particular  the right to attend school and pre-school) must be accorded at all times. The right to 

work and to enjoy freedom of movement must be assured during the refugee status procedure. 

17. The recognition as a refugee must include the residence permit and the right to work in 

the host country. 

18. Asylum seekers whose applications had previously been refused and who have been 

living in illegality for years and became victims of modem forms of slavery, are to be legalized 

under an amnesty. 

19. Refugees must not be subjected to criminal identification proceedings as being 

fingerprinted and photographed. 

20. The protection of data of asylum seekers and refugees and their applications is to be 

ensured; data protection must in particular exclude the exchange of data with persecuting states. 

21. A root-and-branch reform of European law on asylum and aliens is long overdue, to 

bring it into line with international law and human rights obligations, and with the fundamental 

principles of the rule of law and certainty under the law, which must apply without restriction to 

refugees, asylum seekers and immigrants. 

 



 

 

Appendix 1: Procedural schedule of the Tribunal 
 

Thursday, 8 December 1994 

Morning 

Hans Branscheidt: opening address 

Jean-Yves Carlier: speech on the provisions of international law on refugees and asylum 

Frances Webber: case for the prosecution 

Thomas Jung: first reply for the defence 

 

Afternoon 

Jean-Pierre Alaux: country report - France 

Malte Martin: representation of the testimony of Delila Meziane from Algeria on France 

Rocio Rosado Marquez: country report - Spain 

Clara Eugenia Valencia-Guerrero: witness from Columbia on Spain Miguel Inocente Rodas: 

witness from Peru on Spain 

 

Friday, 9 December 1994 

Morning 

Herbert Leuninger: country report - Germany Shore B.: witness from Iran on Germany  

Ibrahim Doruk: kurdish witness from Turkey on Germany  

Tair Krasnic: Romany witness from Macedonia on Germany 

Christophe Tafelmacher: country report - Switzerland 

Léonard Morand: representation of the testimony of Alphonse Maza on Switzerland 

 

Afternoon 

Wolfgang Grenz: human rights violations and flight 

Elmar Altvater/Kum’a Ndume III.: the economic background to flight and persecution 

 

Saturday, 10 December 1994 

Morning 

Salvatore Senese: the right of asylum and democracy 

Oskar Negt/Leo Monz: the erosion of social rights and the erosion of the right of asylum  

Marie-Claire Calloz-Tschopp: The position of the Groupe de Genève 

 

Afternoon 



 

 

Frances Webber: final speech for the prosecution 

Thomas Jung: final speech for the defence 

 

Monday, 12 December 1994 

Pronounciation of the judgement by the jury of the Tribunal 

 



 

 

Appendix 2: Documents 
 

1. Asylrecht in Deutschland und Europa: Basso Tribunal reader 

2. Hans BRANSCHEIDT: “Rette sich, wer kann” 

3. Jean-Yves CARLIER: “Le droit international des réfugiés” 

4. Wolfgang GRENZ: “Menschenrechtsverletzungen und Flucht” 
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9. Leo MONZ: “Stellungnahme zum Thema: Asylpolitik und der Abbau sozialer Rechte” 
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disparition. Document de réflexion” 

11. Country report - France 

Jean-Pierre ALAUX: “Le droit à 1’asile en France” 

Appendix: document from Mrs. Dalila MEZIANE, witness from Algeria 

12. Country report - Spain 

Rocio Rosado MARQUES: “La situacion juridica del inmigrante y del asilado en España” 

13. Country report - Germany 

Herbert LEUNINGER: “Vom Rechtssubjekt zum Objekt des Staates” 

Appendix 1: testimony by Schohre B., witness from Iran 

Appendix 2: testimony by Ibrahim DORUK, kurdish witness form Turkey 

Appendix 3: testimony by Tair KRASNIK, Romany witness from Macedonia 

14. Country report - Switzerland 

Christophe TAFELMACHER: “Rapport des infractions imputées à la Suisse en matière d’asile pour 

la période 1979-1994” 

Appendix 1: report on the expulsion of Alphonse MAZA from Zaire  

Appendix 2: “Annexes” 

15. Frances WEBBER: case for the prosecution 
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